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l. I NTRODUCT I ON

A. Procedural History

On January 31, 1992, it Il 1ams/Newcorp Generating Company (‘Wi ll1ams"),
submittedaprojectproposal inBoston EdisonCompany's (BECo's"or"Company’'s”) third
request for proposals ('fFP 3") from non-uti l ity generators ("NUGs").! On June 10, 1992,
imlliams filed apetition (Petition’) with the Department of Public ltilities (Department),
pursuant to 220 C.M.R. § 8.07(2). The Petition asked the Department that BECo
inappropriately adjusted i lliams' self-score of itsproposal,’andto requireBECotobegin
contract negotiations withliill1ams as a member of the fFP 3 award group (Petition at 10).
he Petitionalleges that BECo inappropriately scored liilliams' bid, reducing 1ts total points
inthe evaluationprocess. lill1ams asserts that BECo should not have scoredliiill tams'
project as 1tdidbecause () iill11ams followed BECo's instructions using 8,160 period hours
incalculating 1tsprice score, () lilliams’ proposal i1s reasonable within the meaning of
RFP 3 and the Department's regulations and precedent, and (3) BECo improperly used
unpublished criteria to score llilliams’ project (1d. at 3, 5 and 7).

OnJune 24,1992, Altresco Financial, Inc. (Altresco’) filedapetitionfor leave to
intervene inthisdocket.! OnJuly?, 199, lilliams filed a supplement to itsPetition,

together with a memorandum of law and an affidavit of Brianlii 11 1ams, both supporting its

! imllTams proposed to sell output from a 25 megawatt ("MI") combustion turbine
peaking unit.

: llmlliams refers toBECo's adjustments tolli Il 1ams’ self-score as 'BECo's rescoring.'

3 Altresco submitted aproposal Inresponse tofFP3to sell power from a 132 Mi
from a proposed natural gas-fired combined cycle unit inLynn, Massachusetts.
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Petition. OnJuly 0, 1992, the Department 1 ssued anOrder of Notice that (1) setJuly 15,
199 as the deadl ine to file apetition for leave to intervene in this docket, () established
requirements for filing ananswer or response tollill1ams’'s petition, and 3) setJuly 2,
1992 as the date to file any such answer or response. OnJuly 10, 1992, the Attorney
General of the Commonwealth (Attomey General’) fi led anoti ce of interventionpursuant to
G.L. c. 12, § lIE. On July 15, 1992, CMS Generation Co. and Montvale Energy
Associates, LP. (jointly"CMS) filed a petition for leave to intervene.! OnJuly 2, 1992,
the Hearing Officer 1ssuedaruling (1) denying the petition to intervene of Altresco, (2)
graiting Altresco limited participait status to adiress the legal 1ssues raised iIn this docket,
and (3) denying the petition of CMS to intervene in this case.

On July 24, 1992, BECo filed 1ts answer ('BECo Answer") to lill 1ams Petition,
accompaniedby amemorandum inoppositiontoliill tamsPetition('BECoMemorandum®)
and affidavitshbylislliamP.Killgoar ('Killgoar Affidavit’) and JohnJ.Reed. OnJuly 24,
1992, Altresco filed ananswer 1nsupport of BECo's rescoring ofliill 1ams proposal

(‘Altresco Answer").’ OnJuly 3, 1992, the Hearing Officer issued anotice thatliilliams

¢ CMS also submitted a proposal inRFP 3.

AlsoonJuly 24,1992, Altresco filedamotionfor summary judgment. OnJuly 28,
1992, Altresco appealed to the full Commission the Hearing Officer's July 23, 199,
rulingdenying Altresco’'spetitionto intervene. OnJuly3il, 1992, iilliams fileda
motion to strike portions of the Altresco Answer and an Opposition to Altresco's
motion for summary judgment. Altresco responded on August5, 1992 tollillTams’
oppositionto Altresco’s appeal of theHear ing Offi cer's rul ing and on August?7, 1992
tollmllTams' motionto strike. Because of the Department's dispositionof this case,
the Department need not rule on these motions or the appeal of the Hear ing Officer
ruling. le make no further findings regarding Altresco's status as aparty or limited
participant inthisproceeding. Moreover, inlight of ourdecisiontorejectthe subject
Petition, we expressly do not reach the 1ssue of whether 1 imited participants may file
motions for summary judgment.
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could respond to BECo's Answer no later than August 6, 1992. On August 6, 1992,
imlliamsfiledaresponse toBECo's Answer and Altresco’s Answer, accompani ed by an
affidavit of Daniel Lupfer ('Lupfer Affidavit').

B. Background on BECo's RFP 3

Pursuant to approval by the Department, BECo 1ssued 1ts RFP 3 on October 11,
1991.° By January 31,1992, the response deadl ine for proposals infFP3,BECoreceived
41 project proposals for a total of 3,300 M.

OnMay 20, 1992, BECo petitioned the Department to defer further activities in
RFP 3to i ts first integrated resource management ('IM") proceeding,’and inparticular to
defer announc ing the award group andnegoti ating purchasedpower contractswithaward
group members. OnJune 1, 1992, BECo announced that 1t had selected the Altresco Lynn
project proposal as the sole member of the RFP 3 award group. On June 2, 1992, the
Department ordered BECo to announce the award group but granted a temporary stay of
BECo's obligation to negotiate and execute a purchase power contract wi th the fFP 3 award

group. Boston Edison Company, D.P.U. 90-130-1, at 11, 13 (1992). During the following

As 1ssued, BECo'sRFP3provided for a tentative supplyblockwithinthe range of
132 Ml to 306 MIl. Boston Edison Company, D.P.U. 90-270, at 35 (1991). The

Department later set the size of the final supplyblock at 12 Mil. Boston Edi son
Company, D.P.U. 90-270-C at 4 (1992).

OnJuly 24,1992, the Attorey General filed a letter 1n this docket that recommended
that BECo's fFP3bidders submitnewbids relying on (after Commissionreview)
updatedBECo avoided costs." The issueregarding the filingofnewbidswith
updated cost information was resolved by the Department's recent decision 1n Boston
Edison Company, D.P.U. 92-130 (1993), by requiring BECo to negotiate with the
award group based on the existing project proposals.
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month, i Il §ams and three other project sponsors? submi tted petitions to the Department,
generally claiming that theirbidswere improperly scored, thereby challengingBECoO's
designation of Altresco as the sole award group member. In addition, two other project
sponsors’ filed petitions wi th the Department because of BECo's decision todisqual ify their
bids.

On June 25, 1993, the Department 1ssued an Order denying BECo's May 20, 1992

petition to defer further activities InfFP 3. Boston Edison Company, D.P.U. 92-130

(1993). The Department required BECo to beginnegotiating a purchase power contract with
the RFP 3 award group, but suspended BECo's obl 1gation to execute a contract with the
RFP 3award group unti | the Department 1ssues final orders inthe proceedings involving
challenges to the rankings 1n BECO's RFP 3. 1d. at 33-34.

On June 30, 1993, BECo f1 led wi th the Department a motion for immediate stay of
the Department's June 25, 1993 Order uin D.P.U. 92-130. In an Order dated July 14, 1993,

the Department denied this motion. Boston Edison Company, D.P.U. 90-130-A (1993).

Also onJuly 14,1993, BECo filed an appeal of the Department’'s June 25, 1993 Order wi th
the Massachusetts Supreme Judicial Court.

11. STANDARD OF REVIEW

The Department’'s regulations governing the purchase of power fromNGs state that

The three other proceedingsregarding allegations of improper scoring are CMS
Generating Company and Montvale Energy Associates, L.P., D.P.l. 92-166; BioO
Development Corporation, D.P.U. 92-167; and Concord Energy Corporation,
D.P.U. 92-144.

The two proceedings regarding disqualifiedbidders were DLS Energy, Inc.,
D.P.U. 92-153, and lest Lynn Cogeneration, D.P.U. 92-142. West Lynn
Cogeneration has since withdrawn 1ts petition.
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if, 'atany time, aqualifying facility 1saggrieved by anaction of a util ity pursuant to these
regulations, the qual 1fying facility may petition the Department to Investigate suchaction.
220 C.M.R. § 8.07(2). Inreviewing any petition filed pursuant to 220 C.M.R. § 8.07(2),

the Department appl 1es a standard of 'reasonableness." Inkiverside Steam and Electric

Company, D.P.U. 88-123, at 19-20 (1988), the Department stated

Inreviewing the utility's actions, the Department wi Il not substitute 1ts own
judgment for that of the util1ty so long as there 1s areasonable basis for the
utility's actions. Thus the Department wi ll 1mpose appropriate remedies only
if 1t finds that, givenwhat the util i1ty knew or should have known at the time,
1ts actions had no reasonable basis. Under 220 C.M.R. § 8.07(2), the burden

of proof 1s on the aggrieved (F [qualifying facility].

1d. at 20; see also Destec Energy et al., D.P.U. 92-46, at 4-5 (1992) ('Destec"); EUA

Power Corporation, D.P.U. 92-38, at 5 (1992); Riverside Steam and Electric Company,

D.P.U. 88-123-B at 7, 50 (1991) ; and Boston Edison Company, D.P.U. 88-158, at 23

(1990).
Furthermore, the Department has recognized that 1n the management of i1ts request for

proposals (fFP")process, anelectric company is allowedameasure ofdiscretion:
[ 1 ]n matters concerning an approved RFP, the Department will allow an
electric company a measure of discretion inadministering and manag ing the
RFP process. Allowing a measure of discretion at this stage in the RFP
process is appropriate in light of the Department’'s regulations [220 C.M.R.
§ 8.00 et seq.] governing other stages of the RFP process where explicit
requirements for the content of anfFP and the solicitationand contracting
processes are evident.

Destec at 13. InDestec, the Departmentreaffirmed itspositionthatelectricutility

companies may use discretion in implementing the instructions and requirements of anfFP,

butalso indi cated that anelectric company mustadminister 1tsfFP inamamer that prevents

favoritism and treats all project sponsors equitably. 1d. at 13-14.
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Additionally, the Department mustendeavor to ensure thatanelectric company's
scoring system is applied inamanner that maximizes net benefits to ratepayers. See 2
C.MR.§ 8.50)(c). Therefore, Inassessing the reasonableness of BECo's applicationof its
scoring system, the Department wi ll consider whether a scoring decision appropriately
recognizes the actual benefits that a proposed project offers ratepayers.

111. RESCORING ISVE

A. Introduction

BECO'sRFP 3, as approved by the Department, provides that a"Sponsor's Price Bid
may be comprised of ¥KI-YR [¥k i lowatt-year] or ¢/Kwh [cents per ki lowatt-hour] rates,
however, the use of J/Ki-YR rate i1s reserved for Dispatchable Facilities' BECORFP3,
at A-2). RFP 3 provides that

$/KII-YR or $/KI-MO [$/k i lowatt-month] components of a Sponsor's Price

Bid ... must be converted to an equivalent ¢/KIH rate 1n order to calculate
Sponsor'sPrice Factor Score. The calculationrequired to convert from $/Kli
rates to ¢/KIH rates 1s established below and 1s based on an assumed 90%
equivalent availability factor ['EAF]....

($/KW/Year)
Period Hours ¥ 0.90

¢/Kih = X 100

(1d. at A-4 and A-D).

im Il mams proposed a uni t that would be avai lable to the Company only 1,50 hours
per year, with a price that was fixed and would be paid in¥Kionly, including all fuel
costs (Petitionat?, 4; BECoMemorandumat9). BECoreducedliilliams’' claimedprice
score by 7.8 points by recalculatinglilliams’ score using 1,50 hours per year as the
PeriodHours i1nthe above formula, instead of the 8,760 hours thatlii 1l 1ams had used in

scoring itself (BECo Memorandum at 9-11, 13).
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B. Positions of the Parties

L. imllsams

il iams states that itsproject proposal contained a fixed$/Kicharge withouta
variable fuel charge, since i1ts gas supply contract i1s a take-orpay contract, which includes
gas transportation but imposes no variable fuel costs on the project (Petitionat?, 7).
llilliams claims that pursuant to instructions that itreceived fromBECO” it calculated its
price score by dividing the annual equivalent of 1ts proposed fixed charge by 7,88 hours per
year (90 percent of all 8,760 hours 1n the year) to arrive at a ¢/KiH price (1d. at 2).

limll1ams contends that, infollowing the requirements established infFP3and inthe
subsequent correspondence from BECo (the December Y Letter), lill 1amswas entitled to
theprice score itclaimed(id at45). inlliams argues that 1tfollowedBECoO's instructions
intheDecemberdLetter anddivided the annual equivalentof itsbidfixed charge ($/Ki-
yr) by the Period Hours, which that same letter defined to be 8,760 hours 1n a year,
multipliedby a 9 percent EAF (1d. at ). Iilliams asserts that BECo, ineffect, declared its
own scoring formula incorrect after all bids were in, and then appl 1ed another, unpubl 1shed,

price scoring formula to evaluate the bids (1d. at 8-10). Moreover, i ll 1ams argues that by

o The instructions are contained in aDecember J), 1991 letter (‘December 3 Letter’)

fromPaulVaitkus of BECo toDaniel Lupfer ofPlace Associates,llilltams’
consultant (Petition, Exh. IM-2). BECoO's December 3 Letter responded to a
December 18, 1991 letter from Mr. Lupfer, whi ch had sought "adefinition of ‘Period
Hours' 1n the denominator of the equation, .. as 1tpertains to a peaking facility' that
may operate much less than 8,760 hours per year (Lupfer Affidavit, Exh. 2).

BECo's December ) Letter replied thatfFP3requires that §/Ki-YRbe converted
into ¢/KIH using a 90 percent EAF "over an annual period (8760 hrs/yr).... All
projectproposals, regardless of operational mode, mustuse the 0.9 EAF and 8760
hours when converting from $/kw-yr to ¢/kwh" (Petition, Exh. IM-2).
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contracting for afixed cost fuel supply, itwould lower the risk to ratepayers ofhigh fuel
cost pass-throughs, which should result 1na reward rather than a penalty inthe project
proposal scoring system (i1d. at 6).
2. BECo

BECo claims thatliill1ams, in its December 18 letter to BECo regarding calculation
of the standard price score, failed todisclose () that 1t intended to recover 1ts fuel andother
variable costs througha fixedpricing mechanism, and (2) that its unithadadispatch
limitation BECo Memorandum at 9-10). BECo further claims thatlilliams’ failure to
disclose this infformationaffected the answer 1tprovidediia Il 1ams inthe December JLetter
(1d. at ). BECo claims that itrescoredlilliams’ bidbecause when 1ts scoring systemwas
aplied to thellilliams project, the scoriing system yielded a price score that bore no relation
to the true economic value of the lill 1ams project, since the actual amual payments from
BECo tolii Il 1tams would be 30 percent higher than the figure il ll 1ams used to calculate the
Price Factor Score (1d. at 9-10).

herefore, BECo indicated that 1n order to matchliilliams’ Price Factor score to the
true economic value of the project, BECo reassessed Il ll1ams' Price Factor score using the
actual payments (fromlii Il 1ams’ pro forma financial statement)whichare consistentwith
1,500 hours per year rather than 8,760 hours), resulting ina’il.8 scoringpointreduction
(1d. at9-11). Accordingly,BECo states that itreducediilliamsprice scoreby7.8points
(Killgoar Affidavit, Attachment 7, at 3).

BECo also claims thatliill1ams'’s proposed faci l ity is not dispatchable, since i1ts

operation is limitedto 1,500 hours per year (BECo Memorandum at 11). Accordingly,
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BECo contends i 1l 1ams was not entitled to use the §Klirate that 1t infact used, andBECoO
asserts use of the §/Kirate itselfwouldbe grounds fordisqualifying thebid(id.).

C. Analysis and Findings

The Department's (F regulations state:

[T1he ranking formula adopted by the uti I 1ty must recognize continuous trade-

offs innetratepayer benefits betweenvarious measurable criteriausedto score

ProjectProposals. The ultimate goal of the utility's ranking formula mustbe

to maximize net benefits to ratepayers.
220 C.M.R. § 8.05(5)(c).

The Department seeks to implement and oversee a sol icitationprocess that treats
project sponsors fairly and ensures that the interests of ratepayers are protected. The
Department approved BECo's RFP 3w th the important objective inmind of maximizing
economic value to ratepayers.

Project economics are a critical part of adecision about which projects are selected
for anaward group. Inour review of anfFP price scoring formula, the Department seeks
to ensure that the economic value of each proposal wi ll be reflected in the scoring process
wirthout imposing unduly rigid pricing criteria. The Department sought to ensure this result
by approving the priceprovisions of BECo'sRFP, including the provisionthat, for
dispatchable projects, ¥/Kliprice bids wouldbe converted to ¢/KiHby dividing by the
hours 1n the period.

The Department notes thatlii Il 1ams' scoring of 1ts project appears to be consistent

with the technical instructions set forth inBECo's December 3 Letter.! However, the

i lle note that the Department approved RFP 3 but did not approve (nor need to
approve) the December 3 Letter from BECo regarding application of RFP 3
instructions.
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Department agrees withBECo thatli Il 1ams' variable fuel cost price proposal of zero made
imlliams’ use of 7,884hours 1nthe formula Enappropriate, because 1twouldnot enable
BECo to establ 1 sh the true economicvalue ofliill1ams’ proposal. In lightofthisdilemma,
BECo acted appropriately by () recognizing the actual effect ofliill 1ams' price proposal on
ratepayers, and () adjusting it ll1ams' score to reflect the true value of the project. Stated
differently, itwouldhave been unreasonable for BECo (1) to 1gnore the Inconsistency
between llill1ams’ claimedprice score and the actual payments from its pro forma financial
statement, and (2) to acceptiii ll1ams’ claimedprice score, because 1twasnotbased on
i lliams' proposed period of operation, 1,50 hours per year.? Accordingly, the
Department finds that, given the circumstances and recognizing the actual benefits that the
llmllIams project offers to ratepayers, li 1l 1ams has not shown that BECo's adjustment to
imlliams’ Price Factor score was unreasonable.

fegarding il ll1ams argument that 1ts bid lowers the risk to ratepayers of high fuel
cost pass-throughs, i Il 1ams already has been rewarded inBECo's scoring system for
lowering thisrisk, under Price FormulaRisk AllocationScore" (fFP 3, EvaluationSheet
No.6). Again,liill1ams hasnot shownthatBECo's adjustment tolli Il 1ams'Price Factor

score was unreasonable.

L lhile BECo asserts that the project 1s not di spatchable and therefore not entitled to
use the subject scoring formula, the Department finds that the meaning of
dispatchability inthis case 1s opento interpretation. However, the meaning of
dispatchebility is not the real Issue In this case. father, the 1ssue 1s which gplication
of the scoringprice formulareflects the true economi c value of the project.
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1v. ORDEER

Accordingly, after due notice and consideration, It is

ORDERED: That the petitionofliimll tams/Newcorp Generating Company filedwith
the Department on June 10, 1992 be and hereby 1s DENIED.

By Order of the Department,



